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latitude to enable him to secure both loyalty and efficiency on the part of
those who execute the administrative program" (p. 4043).
Despite the objections raised on a previous occasion, Senator Steiwer
brought S. 509 to the attention of the Senate on August 1. This bill was
designed to prevent federal employees from participating in party conventions. "The predominant importance and political leadership of Mr.
Farley," he said, "the waning confidence in the President in certain sections of the country, with the left wing of the party in revolt, coupled
with the two-thirds requirement which is imposed by the rule in the
Democratic convention, all combine to bring about a result which will
tempt the use of the federal appointees" (p. 12751). The Democratic
leadership would not let this bill come to a vote. H. R. 5453 and H. R.
2845 were introduced to bring presidential postmasterships under the
merit system, but were not acted upon. The only victory for a nonpartisan civil service came when Congress decided that the employees of
the new Bituminous Coal Commission should be appointed under the
merit system.
All in all, the session here reviewed showed how "political pickings"
may in time be reduced to bones of contention. Filibusters. deadlocked
conference committees, party splits, non-record votes, lobbyists-all contributed to the confusion of the law-making process. The 15,000 pages
of the Congressional Record which set out the details add poignancy to
the motto, "In God We Trust"!
E. PENDLETON HERRING.
Harvard University.
The Ratification of the Twenty-first Amendment. All proposals of
amendments to the Constitution of the United States under Article V
have been made only by Congress and, with the exception of the Twentyfirst Amendment, the mode of ratification has been "by the legislatures of
three-fourths of the several states." The Twenty-first Amendment alone
was ratified by conventions in three-fourths of the states.
The enrolled joint resolution proposing the Twenty-first Amendment
was delivered on February 20, 1933, to Secretary of State Henry L.
Stimson.' On February 21, he sent identic letters to the governors of the
forty-eight states, enclosing with each letter a certified copy of the joint
resolution, and requesting that the resolution be submitted to a state
1

The general statements and statistics in the first part of this paper are based

on Ratification of the Twenty-first Amendment to the Constitution of the United States,

Publication No. 573, Department of State (1934). For assistance in the collection
and analysis of state statutes, I wish to thank two students, S. Beach Conger, Jr.,
and Robert S. Johnson.
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convention and that a certified copy of the action taken be communicated
to the Secretary of State.
Prior to 1933, there had been no occasion for legislation on the subject
of such conventions in the states, but during 1933 forty-three states (all
except Georgia, Kansas, Louisiana, Mississippi, and North Dakota)
passed laws providing for action on the proposed amendment. Pursuant
to these laws, conventions met in thirty-eight states. The Twenty-first
Amendment was ratified by thirty-seven of these conventions in 1933;2
the convention in South Carolina rejected it; the electorate of North
Carolina voted for convention delegates, but also voted against the holding of a convention; while Montana, Nebraska, Oklahoma, and South
Dakota made provision for the choice of convention delegates in 1934.
The number of delegates in the ratifying conventions varied from 329
in Indiana to three in New Mexico. However, in only six conventions
did the number of delegates total 100 or more-Alabama, 116; Indiana,
329; Michigan, 100; New Jersey, 226; New York, 150; and Oregon, 116.
In the other states, the numbers were: Arizona, 14; Arkansas, 75; California, 22; Colorado, 15; Connecticut, 50; Delaware, 17; Florida, 67;
Idaho, 21; Illinois, 50; Iowa, 99; Kentucky, 19; Maine, 80; Maryland,
24; Massachusetts, 45; Minnesota, 21; Missouri, 68; Nevada, 40; New
Hampshire, 10; Ohio, 52; Pennsylvania, 15; Rhode Island, 31; Tennessee,
63; Texas, 31; Utah, 21; Vermont, 14; Virginia, 30; Washington, 99;
West Virginia, 20; Wisconsin, 15; Wyoming, 66.
The convention method of ratification of proposed amendments
raised a number of questions. Did Congress have the power to prescribe
detailed rules and regulations governing the conventions, or was this a
power reserved to the states? Should state laws provide for all future
conventions or only for the one acting on the proposed repeal of the
Eighteenth Amendment? What method should be used in the nomination of delegates to the conventions? What representative unit should be
employed? Should the date of the election of delegates be fixed by law or
be left subject to proclamation by the governor? Should the date of the
2 Michigan, April 10; Wisconsin, April 25; Rhode Island, May 8; Wyoming,
May 25; New Jersey, June 1; Delaware, June 24; Massachusetts, June 26; Indiana,
June 26; New York, June 27; Illinois, July 10; Iowa, July 10; Connecticut, July 11;
New Hampshire, July 11; California, July 24; West Virginia, July 25; Arkansas,
August 1; Oregon, August 7; Alabama, August 8; Tennessee, August 11; Missouri,
August 29; Arizona, September 5; Nevada, September 5; Vermont, September 26;
Colorado, September 26; Washington, October 3; Minnesota, October 10; Idaho,
October 17; Maryland, October 18; Virginia, October 25; New Mexico, November
2; Florida, November 14; Texas, November 24; Kentucky, November 27; Ohio,
December 5; Pennsylvania, December 5; Utah, December 5; Maine, December 6.
In several instances, delays in receipt of ratification by the Department of State
changed the order of states as published by the Department.
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meeting of the convention be specified by law, or be fixed by the governor,
or by the secretary of state? How far should procedure in the convention
be fixed by law or be left to the convention? To what extent should the
convention be a deliberative body, or merely an agency to reflect the
wish of the electorate as expressed in the selection of the delegates?
Opinions differed concerning the power of Congress to provide for all
of the details governing the conventions. Proponents of congressional
power found champions in such recognized authorities on constitutional
law as former Attorney-General A. Mitchell Palmer and Professors Edward S. Corwin and Howard Lee McBain. Opposed to them were James
M. Beck, former Attorney-General William Mitchell, and the late Senator
Thomas J. Walsh of Montana, to mention only a few representative
leaders of opinion.
Mr. Palmer contended that members of Congress, presidential electors,
and members of ratifying conventions have federal power alone, which
they derive from the federal Constitution. It follows that control of their
choice is on principle a normal federal function, and unless the federal
government is to exist solely on state sufferance, "if the Constitution
had contained no provisions governing the election of these officials, the
Congress would necessarily have had the power to control them all."
Therefore, Congress has the power to regulate the election of members of
ratifying conventions. Furthermore, action by Congress, in Mr. Palmer's
opinion, would obviate much confusion and permit the same method of
expression of popular will in each state.3
Professor McBain, while expressing the belief that so far as power was
concerned Congress could enact a law dealing with the subject, admitted
a practical difficulty in the determination of the innumerable details
involved in the procedure. He pointed out that however constitutionally
competent it might be, "it would seem almost absurd for Congress to
set up a complete election machinery running down to the last election
precinct in every state in the Union and to provide all the paraphernalia
and officers necessary to operate it. It would be almost indispensable
that the existing state machinery should be used."4
Mr. Beck took direct issue with Mr. Palmer and Professor McBain,
maintaining that the power of Congress was limited, by the text of the
Constitution, to the method of ratification and the time within which
such ratification must be made. While admitting that Congress could appropriate money to the states to cover the cost of the ratifying conventions, he declared that there was no historical or textual justification for
3New York Times, December 11, 1932 (signed article by A. Mitchell Palmer).
See also ibid., June 19, 1935; Congressional Record, 72d Congress, 2d Session, 130134 (December 7, 1932).
4New York Times, December 11, 1932 (signed article by Howard Lee McBain).
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the theory that Congress could relieve the states of the function of calling state conventions and prescribing the manner of selecting delegates
to them. Mr. Beck saw little merit in the argument based on the statement of Justice Brandeis in the case of Leser v. Garnett (258 U. S. 130)
that "the function of a state legislature in ratifying a proposed amendment to the federal Constitution, like the function of Congress in proposing the amendment, is a federal function derived from the federal
Constitution, and it transcends any limitations sought to be imposed by
the people of a state." He said that any amendment proposed under
Article V is a "federal function" in the sense that it is a power derived
from the Constitution. So, too, he argued, a state legislature, when
similarly engaged, is a federal agency. To hold that the state legislatures
thus came within the plenary power of Congress, he held to be an absurdity.5
Senator Walsh and Mr. Mitchell expressed agreement with the views
of Mr. Beck. Senator Walsh said that "varying local conditions in the
states made it necessary, as well as constitutional, for each Commonwealth to work out its own basis of representation" in the ratifying conventions.6

Although a number of bills were introduced in Congress to provide a
uniform method of ratifying the proposed amendment, none was adopted
and the details were left to the states, thus establishing an important
precedent. However, there was some doubt on this point among the
members of state legislatures, even after the proposed amendment had
been submitted to them for ratification. In their laws providing for the
conventions, no less than twenty-one states included a section stating
that if Congress should prescribe the manner in which the conventions
should be constituted, the provisions of the state act should be inoperative
and officers of the state were authorized and directed to act in obedience
6 Ibid., January 22, 1933 (signed article by James M. Beck). See also Congressional Record, 72d Congress, 2d Session, 124-130 (Dec. 7, 1932), 2419-2421 (Jan.
24, 1933). For an interesting state interpretation of the term "federal function,"

see Acts of Arkansas, 1933, Act 151, Sec. 4 (pp. 469-470).
6 New York Times, February 21, 1933. On this controversy, see also William D.
Mitchell, "Methods of Amending the Constitution," 25 Lawyer and Banker, 265270; N. T. Dowling, "A New Experiment in Ratification," 19 A.B.A. Journal,
383-387; William A. Platz, "Article Five of the Federal Constitution," 3 George
Washington Law Review, 17-49; Norman T. Ball, "Ratification of Constitutional
Amendment by State Conventions," 2 ibid., 216-221; Alexander Lincoln, "Ratification by Conventions," 18 Massachusetts Law Quarterly,287-298; Dumont Smith,
"Has Congress Power to Call Conventions in the States to Consider Constitutional

Amendments?,"

2 Journal of the Bar Association

of Kansas,

1-7; H. S. Phillips,

"Has Congress Power to Call and Regulate Ratifying Conventions?," 6 Florida
S. B. A. Law Journal, 573-578; George J. Schaefer, "Amendments to Constitution:
Ratification by State Convention," 7 St. John's Law Review, 375-378.

AMERICAN GOVERNMENT AND POLITICS

1009

to the act of Congress with the same force and effect as if acting under
a state statute.7
On the other hand, New Mexico championed the cause of state rights
in a declaration that any attempt on the part of Congress to prescribe
the details governing the convention "shall be null and void in the
state of New Mexico, and all officers of the state, or any subdivision
thereof, are hereby authorized and required to resist to the utmost any
attempt to execute any and all such congressional dictation and usurpation."8

Of the states which passed laws providing for ratifying conventions,
sixteen made provision by general laws for any amendments which might
be proposed in the future.9 The laws of the remaining twenty-seven states
I The states so providing were Arizona, California, Connecticut, Delaware,
Florida, Idaho, Indiana, Iowa, Maryland, Montana, Nevada, Ohio, Pennsylvania,
Rhode Island, South Dakota, Tennessee, Texas, Utah, Vermont, Washington, and
Wyoming.
In order to obviate frequent footnote citations, references to state statutes providing for the calling of the conventions are here listed in alphabetical order: Alabama Generaland Local Acts, Extra Session, 1933, pp. 77-80; Arizona Supplement to
the Revised Code, 1934, pp. 141-143; Arkansas Acts of the 49th General Assembly,
1933, pp. 467-470; California Codes, Laws, and Constitutional Amendments of California, 1933 Supplement, pp. 1759-1763; ColoradoSession Laws, Extraordinary Session, 1933, pp. 51-59; Connecticut Special Laws, 1933, vol. XXI, part 2, pp. 835838, 913, 984; Delaware Laws, 1933, pp. 33-43; Florida Compiled General Laws,
1927, Annotated CumulativeSupplement, 1934, pp. 31-32; Idaho GeneralLaws of the
22nd Session, 1933, pp. 328-334; Illinois Revised Statutes, 1933 (ed. Cahill), pp.
96-98; Indiana Acts of the 78th Session, 1933, pp. 851-858; Iowa Acts Regular Session, 45th General Assembly, 1933, pp. 1-5; Kentucky Acts of General Assembly,
Extra Session, 1933, pp. 22-29; Maine Acts and Resolves of 1933, pp. 640-643;
Maryland Laws, 1933, pp. 447-454; MassachusettsActs and Resolves, 1933, pp. 161163; Michigan Public Acts, 1933, pp. 24-26; Minnesota Laws, 1933, pp. 272-276;
Missouri Laws, 1933, pp. 233-237; Montana Laws, 1933, pp. 458-461; Nebraska
Cumulative Supplement to Compiled Statutes, 1933, pp. 318-319; Nevada Statutes,
1933, pp. 252-258; New Hampshire Laws, 1933, pp. 153-157; New Jersey Laws, 1933
pp. 143-148, 226, 371, 1453; New Mexico Laws, 1933, pp. 400-405; New York Laws
of the 156th Session, 1933, pp. 525-533; North Carolina Public Laws, 1933, pp. 600607; Ohio Laws, 1932, pp. 74-77; OklahomaSession Laws, 1933, pp. 499-503; Oregon
Laws, 1933, pp. 845-848; Pennsylvania Laws, 1933, pp. 233-237; Rhode Island Acts
and Resolves, 1933, pp. 74-87; South Carolina Acts, 1933, pp. 1180-1184; South
Dakota Session Laws of 1933, pp. 100-103; Tennessee Public Acts, 1933, pp. 53-64;
Texas GeneralLaws, 43rd Legislature, Regular Session, 1933, pp. 358-364; Utah Laws,
1933, pp. 36-38; Vermont Public Laws, 1933, pp. 118-120; Virginia Acts, Extra
Session, 1933, pp. 3-8; Washington Laws, 1933, pp. 697-702; West Virginia Acts,
1933, pp. 78-84; Wisconsin Laws, 1933, pp. 180-184; Wyoming Session Laws, 1933,
pp. 111-113.
8 Laws of New Mexico, 1933, Chapter 163, section 16 (p. 404).
9 Arizona, Delaware, Florida, Idaho, Indiana, Iowa, Missouri, Montana, New
Mexico, Ohio, South Dakota, Texas, Utah, Vermont, Washington, and Wyoming.
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were of a special nature and related only to the amendment at hand.10
The largest number of these latter laws stated their purpose to be the
calling of a convention to act upon the amendment proposing the repeal
of the Eighteenth Amendment. Some of them, however adopted such
phraseology as "to act on the question of the ratification or rejection of
faulty title, since there was no
the Twenty-first Amendment"-a
"Twenty-first Amendment" until ratification had been accomplished.'
It would have been possible, for example, for the state legislatures, by
hasty action, to have completed ratification of the proposed child labor
amendment, thus constituting it the Twenty-first Amendment. A few
states did not refer to any amendment by number, but merely to "the
following amendment," or to "the proposed amendment."'2
There was considerable difference of opinion as to whether the delegates
to the conventions should be elected by the voters of the states at large,
or by districts, or by a combination of the two methods. In Maine, the
question was submitted to the justices of the supreme judicial court for
an advisory opinion. In their reply the justices reviewed the subject
historically and found that in all previous constitutional conventions
delegates had been chosen by localities within the state. They declared
that this method met the requirement that the members of the constitutional convention should fairly represent the people whom they served,
and they consequently held that they did "not deem it advisable for the
state, under the terms of Article V of the federal Constitution, to organize
a convention wherein the delegates entitled to participate are all elected
at large."'3
Despite this adverse opinion of the Maine justices, twenty-five of the
states voted at large for their delegates.'4 Fourteen states'5 chose them
by districts and four' combined the methods.
The methods of nominating delegates to the conventions varied widely.
10 Alabama, Arkansas, California, Colorado, Connecticut, Illinois, Kentucky,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, Nevada, New,
Hampshire, New Jersey, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, Virginia, West Virginia, and Wis-

consin.

11These states were Alabama, Arkansas, Maine, Michigan, and Oklahoma.
Colorado, Illinois, Minnesota, and New Hampshire.
13 Maine Legislative Record, 1933 (Senate, March 27), 804.
14 Arizona, California, Colorado, Delaware, Florida, Idaho, Illinois, Iowa, Kentucky, Minnesota, Missouri, New Hampshire, New Mexico, New York, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee, Utah, Vermont,
Virginia, West Virginia, and Wisconsin.
"5 Arkansas, Indiana, Maine, Massachusetts, Michigan, Montana, Nebraska,
Nevada, North Carolina, Oregon, South Dakota, Texas, Washington, and Wy12

oming.
16

Alabama, Connecticut, Maryland, and New Jersey.
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In twenty-five states,'7 the nominations were made by petitions. In the
remaining eighteen, almost every conceivable method was employed, including nomination by the governor,"8by mass conventions of qualified
electors,'9 by nominating committees, boards, and caucuses of various
kinds,20by primary election,2' by personal action of the individual," and
by the Democratic and Republican state executive committees.2" Nor
was there uniformity within these classifications. In Nevada and Wyoming, for example, mass conventions, held in each voting precinct, selected
delegates to county conventions, which in turn elected delegates to the
state convention. In Maryland, the legislature selected a nominating
committee of twenty-nine, composed of one member from each county
and legislative district. This committee then nominated pledged and unpledged persons from each congressional district and others from the state
at large. In Massachusetts, the nominating agency was a caucus, composed of the governor, lieutenant-governor, councillors, state secretary,
state treasurer, attorney-general, and state auditor. New Hampshire and
Vermont employed a plan somewhat similar to that of Massachusetts.
In Michigan, boards consisting of probate judges, county clerks, and
prosecuting attorneys made the nominations. In Virginia, the nominating committee was composed of the governor, lieutenant-governor, the
speaker of the house of delegates, and two persons selected by the
governor.
In twenty-eight states, the date of the proposed convention was specified in the law. Fourteen states authorized the governor to proclaim the
date, while one, California, empowered the secretary of state to do so.
Similarly, the date of the election of delegates to the convention was
specified in the laws of twenty-seven states. It was proclaimed by the
governor in fifteen states, and by the governor and council in Massachusetts.
Fourteen states made no provision by law for compensating the delegates to the convention. Some provided mileage alone, while others gave
mileage and necessary expenses. Where pay was given, it ranged from
a flat rate of five dollars in Maine to twenty-five in Nebraska, and from
17 Alabama, Arizona, Arkansas, California, Connecticut, Delaware, Florida,
Idaho, Illinois, Indiana, Kentucky, Maine, Minnesota, Montana, New Jersey,
New Mexico, New York, North Carolina, Ohio, Pennsylvania, Rhode Island, South
Dakota, Tennessee, Utah, and Wisconsin.
18 As in Colorado.
19 As in Iowa, Missouri, Nevada, Texas, and Wyoming.
20 As in Maryland, Massachusetts,
Michigan, New Hampshire, South Carolina,
Vermont, Virginia, and West Virginia.
21 As in
Nebraska.
22 As in
Oregon and Washington.
23 As in West
Virginia.

1012

THE AMERICAN

POLITICAL

SCIENCE

REVIEW

four dollars a day in Utah to five dollars in South Dakota. In some instances, both pay and mileage were provided. New Mexico stipulated
that delegates should receive the same compensation as presidential
electors, while Illinois left the matter to the convention itself.
So far as convention procedure was concerned, some of the state laws
provided merely that the convention should elect its own officers and
keep a journal recording the votes of the delegates. In other states,
further items of procedure were prescribed. Illinois authorized the governor to call the opening session to order. Massachusetts did likewise,
and also named the state secretary as temporary clerk until permanent
officers were elected. In Michigan, the lieutenant-governor was named
as president, the clerk of the house as clerk, while the sergeant-at-arms,
committee clerks, and stenographers of the house were appointed to the
same positions in the convention. The Michigan law further stipulated
that the delegates should elect one of their own number president pro
tempore and that the sessions should be public. New Mexico provided
that the convention should be organized "as by law providing for organization of presidential electors," which meant, primarily, that the delegates should choose their own presiding officer and secretary.24The North
Carolina law required that the convention should be called to order by a
member of the supreme court. In Pennsylvania, the lieutenant-governor
was named as chairman, the secretary of the senate as secretary, the
chief clerks of the senate and house as tellers, while the secretary of the
commonwealth was to present the election returns when the convention
was called to order. Rhode Island authorized the governor to call the
convention to order and the secretary of state to call the temporary roll
of delegates, after which a permanent president was to be elected. The
laws of South Carolina and Wyoming prescribed no procedure at all.
Vermont made the secretary of state the ex-officio secretary of the convention. Virginia provided that the clerk of the house of delegates should
act as temporary chairman and after permanent organization should become secretary and administer the oath of office. Procedure in the Washington convention was to be under the state senate rules so far as practicable. It was made the duty of the secretary of state to call the convention to order and to act as temporary chairman. Oaths were to be administered by the chief justice of the supreme court, after which permanent officers were to be elected. Virginia and Washington were unique in
requiring more than a majority of delegates to constitute a quorum. Virginia set the number at twenty, which was two-thirds of the total, while
Washington provided that two-thirds of the elected members should constitute a quorum. In both of these states, however, a majority of those
elected was sufficient to adopt or reject proposed amendments.
24

New Mexico Statutes Annotated, 1929, Section 41-702 (p. 777).
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In nearly all of the state laws, provision was made for separate lists
of delegates known to be in favor of or opposed to the ratification of
the proposed amendment. This was true in the case of the states passing
general laws to cover any proposal in the future as well as in the case of
those states providing only for action on the proposed repeal of the
Eighteenth Amendment. Some states made provision for the selection
also of unpledged delegates.25 The Wyoming statute made no mention
of the preferences of the delegates, apparently leaving the delegates free
to debate and vote as a truly deliberative body. The separate listing of
nominees for the office of delegate to the convention indicates that it
was the intention in most of the states to confine the activities of the
delegates principally to casting votes in corroboration of the expressed
will of the people. However, although this was what actually happened,
few of the laws specifically bound the delegates to vote in accordance with
the result of the ballot. A few of them did. Alabama required of each
candidate for membership in the convention a sworn statement in which
he pledged himself to abide by the result of the referendum in the state,
and it stipulated further that each candidate should be required to support in the convention the position declared by a majority of those casting ballots in the election. Similarly, candidates in Arkansas were required
to make sworn statements as to their position for or against repeal. Voters
cast their ballots for the candidates and also directly on the question
of repeal. The secretary of state was authorized to tabulate and declare
the results and certify to the chairman of the convention the total number
of votes for and against repeal. The law stipulated that the convention
should thereupon cast its vote "for whichever side of the question a
majority of the total number of votes cast in the entire state was cast,"
and the convention should immediately adjourn. Having thus provided
for the vote of the delegates to be in accordance with a popular referendum, the Arkansas law contains another section asserting that in calling
this convention and the election of delegates thereto, the general assembly
"is acting under powers derived from and conferred upon it by the Constitution of the United States and actions of the Congress of the United
States and its actions herein are federal functions and are not subject
to any limitations imposed by the constitution of the state . . . ," and
therefore the act was not subject to the referendum! According to Arkansas legislative logic, a referendum prior to the convention, but which
bound the members of that body, was altogether different from one after
the convention ratifying or rejecting its decision.
Oregon likewise provided that at the same election at which delegates
were elected the question of ratifying or rejecting the proposed amend25 Delaware, Florida, Illinois, Maryland, New York, Ohio, Tennessee, and West
Virginia.
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ment should be placed before the electors in the form of a popular referendum. Electors filing candidacy for election to the convention were required to file a pledge that in casting their votes in the constitutional convention they would vote in accordance with the will of the majority of
the voters of the county from which they were candidates, as shown by
the popular vote on the question. In West Virginia, nominees were required to sign a written pledge in triplicate to vote in the convention for
or against ratification in accordance with their statement as candidates.
Unpledged candidates for the office of delegate could be nominated by
petition and not otherwise. But it was left to Arizona to cap the climax
in this respect by providing that "delegates elected upon a platform
or nomination petition statement as for or against ratification must
vote at such convention in accordance with such platform or nomination petition statement, and upon failure to do so will be guilty of a misdemeanor, his vote not considered, and his office will be deemed vacant."
An important and vital point concerning the fundamental nature of a
constitutional convention is here raised. It was placed squarely before
the justices of the supreme judicial court of Maine in the request of the
senate of that state for an advisory opinion on the question: "Must a
convention assembling in a state to pass upon an amendment to the
Constitution of the United States and submitted by vote of the Congress
to the action of conventions in the several states be a deliberative convention?" The justices replied: "A convention is a body or assembly representative of all the people of the state. The convention must be free to
exercise the essential and characteristic function of rational deliberation.
This question is, therefore, answered in the affirmative."26
A contrary view was expressed by the justices of the supreme court
of Alabama. Replying to the question of whether the binding of delegates
to abide by the result of the state referendum, as provided in the Alabama law, prevented the proposed convention from being a convention
as intended by Article 5 of the Constitution of the United States, the
justices advised in the negative. They held that a convention was more
truly representative when expressing the known will of the people, and
they were "unable to see in the federal Constitution any purpose to prohibit a direct and binding instruction to the members of the convention
voicing the consent of the governed."27
The available official records of the state conventions confirm the conclusion that the conventions were not truly deliberative bodies, but
26Maine
27

Legislative Record, 1933, pp. 598, 804; 167 Atlantic Reporter, 178, 180.

148 Southern Reporter, 107-111. See comments on these cases in 47 Harvard

Law Rev., 130; 18 Minnesota Law Rev., 70-71; 37 Law Notes, 121-122.

The com-

ments in the latter two articles differ as widely as the opinions of the justices in the
two cases cited.
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merely registered the will of the voters who elected the delegates to
them.28 At least one exception to this rule was supplied by Indiana. In
the convention in that state, a minority report on permanent organization, containing a complete slate of "dry" candidates for convention
officers, was submitted, but it was defeated.29 Furthermore, the Indiana
convention adopted a set of rules especially drafted for the occasion30and
permitted an extended debate on the resolution to ratify the proposed
amendment." But there is ample proof in action and word that in this
respect Indiana stood practically alone. In many of the conventions, the
ratifying resolution was voted on without debate. This was true in
Arizona, Colorado, Delaware, Idaho, Illinois, Iowa, Minnesota, Nevada,
New Hampshire, New Jersey, and Texas. Speeches in support of the
resolution were made in Connecticut, Florida, Kentucky, New York,
Utah, Vermont, Virginia, Washington, and Wyoming, but none against it.
The attitude of members of the conventions is well illustrated by
typical comments drawn from the records. President Lucius F. Robinson
of the Connecticut convention declared: "It may be, as has been argued,
that the framers of the federal Constitution, in drafting Article 5, did
contemplate the election of such a convention of delegates to whose judgment, recorded after debate and due deliberation, the people would delegate the momentous decision involved in an amendment to the fundamental law. Upon this question we, the chosen delegates, have been debating and deliberating for more than twelve years, and we come into
this hall prepared to record our deliberate judgment in full accord with
the mandates of the electors."32 So, too, President Joseph R. Fraley of
the Iowa convention said: "And the people of Iowa have spoken. What
they have said no man or woman can mistake, and we, their delegated
representatives, in a spirit of consecration to their voice, will now proceed, in this constitutional convention, to record their mandate."33 In
the New York convention, President Alfred E. Smith asserted: "Of course
when we left our respective homes we knew exactly what was going to
happen here. The question of the repeal of the 18th Amendment has
been settled, as far as the state of New York is concerned, by the people
23 Through the courtesy and
cooperation of the staff of the law library of the
University of Michigan, it was made possible to examine the official records of the
conventions in Arizona, Colorado, Connecticut, Delaware, Florida, Idaho, Illinois,
Indiana, Iowa, Kentucky, Massachusetts, Michigan, Minnesota, Missouri, Nevada,
New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, Texas,
Utah, Vermont, Virginia, Washington, and Wyoming.
29
30
31
32
33

Journal of the Convention of the People of the State of Indiana, pp. 23-24.

Ibid., pp. 26-34.
I bid., pp. 44-53.
Connecticut Constitutional Convention, p. 14.
Iowa Journal of the State Convention, p. 17.
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themselves."34 The committee on resolutions in the Texas convention reported that it had prepared a resolution favoring ratification "which
expresses the mandate and will of the people of the sovereign state of
Texas. "35
In the Vermont convention, Delegate Walter S. Fenton questioned
whether "action of such important effect should be taken without at least
some discussion of the subject-matter,"36 but Governor Wilson, in addressing the delegates, remarked that "while in some ways the machinery
is a little cumbersome and you have to strain the bounds a little bit to
say that you people are delegates to this convention in the sense of delegates ordinarily going to a convention, yet it is a pretty good working
way."37 Likewise, President C. O'Conor Gooldrick stated in the Virginia
convention that the delegates had assembled, not to review, but to confirm the judgment of the people. He added that "conventions ordinarily
are deliberative bodies, but no deliberation is necessary where the people
have spoken in plain and decisive manner on a public question, fully
understood by every intelligent voter."38 The haste with which action
was being taken caused Delegate Sullivan of Wyoming to remark that
"the danger in this convention is in not having a minority; we might do
things in an irregular way," but the prevailing sentiment was expressed
by Delegate J. G. Flannery in the same convention: "We are here to bury
Caesar and the quicker the better."39
The general order of business in the various state conventions was
fairly uniform, but differed considerably as to details. The usual routine
included the call to order, the invocation, the roll call of delegates, the
administration of the oath of the delegates, the election of officers, and
the vote on the proposed amendment. In a number of the conventions,
prepared slates of officers were elected without opposition; in others,
there were several nominations, with accompanying supporting speeches.
The governors of the states were frequently invited to address the delegates.
The principal difference in procedure lay in the selection or omission
of various committees. Some of the conventions-for example, in Arizona,
Colorado, Delaware, Florida, Idaho, Illinois, Indiana, Iowa, Kentucky,
Michigan, Missouri, New Jersey, New York, Pennsylvania, Texas, and
Utah-appointed committees. Others did not. When a motion was made
34 New
York Convention to Consider and Act upon the Ratification of the Amendment ... Providing for the Repeal of the 18th Amendment, p. 15.
35 Texas Constitutional Convention, p. 9.
36 Vermont Constitutional Convention, p. 13.

37

38
39

Ibid., p. 15.
Virginia Journal of the Convention, pp. 13--14.
Wyoming Constitutional Convention, p. 17.
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in the Massachusetts convention to authorize the chairman to appoint
committees on rules, elections, and resolutions, Delegate Charles F. Ely
demurred on the ground that the delegates knew they had been elected
and for what purpose. He said he failed to see why it was necessary to
have the committees at all. There being no opposition, the committees
were dispensed with and the delegates without debate voted to ratify
the proposed amendment. 40
Such were the ratifying conventions. In a restricted sense, they satis
fied the legal requirement of the Constitution that action be taken by
conventions, but not by the greatest stretch of the imagination could
they be regarded as deliberative bodies. The ratification of the Twenty
first Amendment by the convention method marks another milestone in
the experience of the American people with the processes of democratic
government. Further practice may serve to perfect the procedure, but
the precedents established on this occasion will serve as guide-posts to
future action.
EVERETT
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Organization of the Executive Branch of the National Government of
the United States: Changes between August 12 and October 15, 1935.1
As in previous lists, mention is here made only of units specifically
authorized by law or established by the President under general authority
vested in him.
Ackia Battle Memorial Commission. 2 Created by Public Act No. 362,
74th Congress, approved August 27, 1935, to prepare plans and programs
for the commemoration in May, 1936, of the two hundredth anniversary
of the battle of Ackia. The commission consists of five members to be
appointed by the Secretary of the Interior, one member to represent the
Chickasaw Indians, and one the French-speaking people of the United
States. The commissioners are to serve without compensation.
Massachusetts, Proceedings of the Constitutional Convention, pp. 15-18.
In the December, 1933, issue of the REVIEW, pp. 942-955, appeared a tabular
review of the changes in major units of the national government between March 4
and November 1, 1933. Supplementary lists have appeared in the following issues:
April, 1934: changes between November 1, 1933, and March 15, 1934; October,
1934: changes between March 15 and June 30, 1934; February, 1935: changes be
tween June 30 and December 15, 1934; August, 1935: changes between December
15, 1934, and July 5, 1935; October, 1935: changes between July 5 and August 12,
1935.
2
The victory of the Chickasaw Indians over the French at the battle of Ackia,
Mississippi, is said to have prevented the consolidation of the French settlements in
North America. An account of the campaign and battle is given in House Report
584, 74th Congress, 1st Session.,
40

1

